




















_____________________________ 
157 LOCUST STREET, FALMOUTH, MASSACHUSETTS 02540 

PHONE: (508) 548-8800 ● FAX: (508) 540-0881 

TOWN OF FALMOUTH 
OFFICE OF TOWN COUNSEL 

MEMORANDUM 

TO:  JULIAN SUSO, TOWN MANAGER 

FROM:  MAURA O'KEEFE, TOWN COUNSEL 
SUBJECT: LIABILITY AT TOWN BEACHES 
DATE:  MAY 5, 2022 

  

You have asked to provide responses to questions of liability from the Beach 
Department as outlined below: 

What is the town's liability for any incident on an unguarded beach and does that 
liability change if we require a sticker or parking fee for that beach’s lot? 

Unguarded Beach 

 The Town would likely be immune from any suit for a claim for damages in 
connection with the absence of lifeguards at a beach. Pursuant to the Massachusetts Tort 
Claims Act, a municipality is immune from “any claim based on an act or failure to act to 
prevent or diminish the harmful consequences of a condition or situation” that was not 
originally caused by the Town. M.G.L. c. 258 § 10(j).  

 The caselaw on this point is clear. In the matter of Jacome v. Commonwealth, a 
plaintiff sued the Commonwealth for negligence when her son drowned at an unguarded 
beach. 56 Mass.App.Ct. 486 (2002). The Court stated that the Commonwealth could have 
done any number of things to prevent the drowning, i.e. close the beach, post warning 
signs, ensure the presence of lifeguards, but all of these are examples of ways that the 
Commonwealth might possibly have prevented the harm. The Court determined that 
requiring the Commonwealth, or a municipality, to affirmatively prevent injury is an 
unreasonable standard worthy of immunity from suit. 

The Town is not required to attempt to prevent all manner of harm to every 
person. For this reason, the Town could not be held liable for a claim that some injury 
was caused as a result of failing to post lifeguards at its beaches. 
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Parking Fee 

 Under many factual circumstances, the immunity discussed above will apply. 
 

In addition, the Town would likely be immune from liability for injuries sustained 
on a Town beach, even if the Town charges a fee for parking, pursuant to the 
Recreational Use Statute. The Recreational Use Statute states that an owner of land who 
allows the public to use the land for recreational purposes and does not charge a fee to 
use the land, cannot be held liable for injuries cause by the owner’s negligence. M.G.L. c. 
21 § 17C.  
 

Therefore, if the Town does not charge a fee for the public to use the beach, then 
the Town cannot be found liable for negligence if someone is hurt on the beach. Seich v. 
Town of Canton, 426 Mass. 84, 86 (1997); Amaral v. Seekonk Grand Prix Corp., 89 
Mass. App. Ct. 1, 3–4, (2016). Payment for use of the parking lot does not change the 
analysis here. 

Does providing mats for handicapped access to a certain beach area alter the town's 
liability if a beach is not guarded? 

 The provision of mats for handicapped access, alone, does not impact the analysis 
of liability for an unguarded beach. However, the immunity discussed above will not 
apply to a claim of negligent maintenance. Once the Town undertakes an improvement 
like this, the Town is required to properly maintain the mats. If it could be shown that the 
mats were in need of repair, the Town knew the mats needed repair, the Town failed to 
make those repairs, and the mats caused damage as a result, then the Town could 
potentially be liable for those damages.  

The best course of action to prevent harm and, therefore, liability, is to check the 
mats on a regular basis for needed repairs. 

If we cannot staff a beach and it becomes a frequent problem requiring police, 
might we gate off the parking area for the summer? 

 If there is a public safety concern involving the parking lots, then the decision to 
close access to Town property is policy decision best left to the expertise of the police 
department. 

 

 

 

 










































































































































































































