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RIGHT OF ENTRY TO CONDUCT  

PHYSICAL INVESTIGATIONS  

This Right of Entry (this “Agreement”) is made and entered into as of this ___ day of ___________, 
2020, by and between MAYFLOWER WIND ENERGY LLC, a Delaware limited liability company 
(“Wind Company”), and TOWN OF FALMOUTH, a Massachusetts Municipal Corporation 
(“Falmouth”). 

RECITALS 

A. Falmouth is the owner of that certain real property consisting of approximately 3.003 
acres and located at Parcel ID 46B 09 000Q 000 with an address of 0 Grand Ave, Falmouth, Barnstable 
County, Massachusetts, as more particularly described on Exhibit A attached hereto (the “Property”), and 
other properties located within the Town of Falmouth (the “Other Properties” and together with the 
Property, collectively the “Properties”). 

B. Wind Company initially desires access to the Property to undertake certain investigations 
and studies concerning the Properties. 

C. Falmouth and Wind Company desire to enter into this Agreement to permit Wind 
Company access to the Property for the purposes of conducting such investigations and studies, and 
otherwise define the rights and obligations of the parties in connection therewith.  

NOW, THEREFORE, in consideration of the covenants and agreements contained herein, and for 
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
Falmouth and Wind Company agree as follows: 

1. Entry and Testing 

A. Entry on the Property. Falmouth hereby grants to Wind Company and its representatives, 
agents, independent contractors, designees and affiliates a temporary, nonexclusive right, which shall be 
irrevocable with respect to Falmouth for the Term (as defined below), to enter onto the Property for the 
purpose of conducting such investigations, including, without limitation, appraisals, engineering studies, 
soil tests, environmental studies, biological and cultural analyses, inquiry of governmental officials, and 
underwriting analyses, as Wind Company deems necessary or advisable, and obtaining any and all 
information regarding the Property as Wind Company deems appropriate to determine whether the 
Property is suitable for Wind Company’s intended use. 

B. Initial Phase Testing. Wind Company shall, in its initial phase of testing with respect to 
the Property, include the following: 

i. Visual inspection of the Property and photographing of the same so as to show the general 
layout of the Property; 

ii. Perform topographic survey(s) of the entire Property;  
 

iii. Dig small test pits (roughly 5’ x 5’ x 5’) and measure ground water infiltration rates 
(collectively, the “Initial Phase Testing”); 
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iv. Perform ground penetrating radar survey of certain portions of the Property; 

v. Perform multiple geotechnical borings (approximately 2 borings); and 

vi. Take small soil samples from the Property and perform environmental and biological 
testing as well as electric and thermal resistivity testing. 

In order to prevent or minimize any interference in the day-to-day operation of Falmouth’s use of 
the Property, Wind Company and Falmouth shall, prior to commencement of Initial Phase Testing, confer 
and cooperate in order to reach agreement on: (a) the site locations of the various tests involved in Phase 
One testing; and (b) the proposed on-site travel route, staging areas, disposal of any bi-products from 
testing, testing regimen, and location of Wind Company’s vehicles and equipment. 

C.  Second Phase Testing. Any tests and investigations in addition to the Initial Phase 
Testing shall be referred to herein as the “Second Phase Testing.”  Wind Company shall not conduct any 
Second Phase Testing it determines it may require, such as a Phase II environmental investigations, 
without Falmouth’s prior written consent, which consent shall not be unreasonably withheld, conditioned 
or delayed.   Prior to conducting any Second Phase Testing, Wind Company shall provide Falmouth with 
a written request for Falmouth’s approval to such Second Phase Testing at least ten (10) business days in 
advance and such request shall include the plans, specifications and scope of work to allow Falmouth to 
reasonably understand the scope of the work to be conducted and to be assured that such work will not 
unreasonably interfere with Falmouth’s day-to-day operation at the Property.  To the extent necessary so 
as to reduce interference with Falmouth’s operation of the Property, Falmouth shall reasonably cooperate 
with Wind Company by providing appropriate trucking routes near and through the Property and other 
measures so as to address the same. Falmouth shall respond to Wind Company’s request for any such 
Second Phase Testing or Phase II investigations within five (5) business days of receipt of Wind 
Company’s request therefor. In the event Falmouth fails to respond within said five (5) business day 
period, Falmouth shall be deemed to have consented to such testing that is the subject of Wind 
Company’s written request. Wind Company’s entry on the Property shall not unreasonably interfere with 
Falmouth’s use of the Property. Notwithstanding the foregoing, Wind Company, after discussion 
concerning the area and location/area approval by Falmouth, which approval may not be unreasonably 
withheld conditioned or delayed, may store equipment (including trucks and small drilling rigs, etc.) or 
materials at the Property while conducting such testing or analysis on a temporary basis while such 
testing or analysis is ongoing. Notwithstanding the foregoing Wind Company may not stockpile debris at 
the Property. Wind Company will attempt to address multiple testing regimens at each mobilization at the 
Property to reduce the number of days the truck routes within the Property may need to be altered to 
allow such testing. 

Other than as expressly set forth above, Wind Company shall provide Falmouth with two (2) 
business days advance notice with respect to all entries onto the Property.  Such notice may be provided 
by either email transmission or telephonic notice to Falmouth’s representative as follows:  
 
 [Name] 
 [Telephone Number] 
 [Email]  

All testing results completed by Wind Company shall be provided to Falmouth, subject to the 
confidentiality requirements herein. 
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2. Term. The parties acknowledge and agree that the term of this Agreement shall commence on October 
__, 2020 and shall expire one hundred eighty (180) days following the date hereof (the “Initial Term”). 
The Initial Term shall automatically renew for two (2) periods of one hundred eighty (180) days each 
(each a “Renewal Term”), unless otherwise terminated by Wind Company in accordance with the 
provisions hereof. The terms and conditions of this Agreement shall remain in effect during each Renewal 
Term. The Initial Term and each Renewal Term shall hereinafter be collectively referred to as the “Term.” 

3. Consideration. The parties acknowledge and agree that Wind Company shall pay to Falmouth One 
Hundred and 00/100 Dollars ($ 100.00), which shall constitute payment in full for this Agreement and the 
other promises of Falmouth contained herein for the Initial Term. Wind Company shall pay to Falmouth 
the sum of One Hundred and 00/100 Dollars ($ 100.00) for each Renewal Term within thirty (30) days of 
the commencement thereof, if applicable, subject to the terms of Section 4 hereof. 

4. Termination. Wind Company may terminate this Agreement at any time without the consent of 
Falmouth by delivering written notice thereof to Falmouth. Payments for partial Renewal Terms shall be 
prorated based upon a 365-day year, provided, however, that Falmouth shall be entitled to retain all 
payments actually received, regardless of the termination date. 

5. Property Documents. Within three (3) business days following the date hereof, Falmouth shall provide 
or make available to Wind Company, if any, copies of its existing due diligence materials related to the 
Property listed on Exhibit B attached hereto to the extent any exist and the same are in Falmouth’s 
possession or control or reasonably available to Falmouth (“Property Documents”). All such Property 
Documents shall be returned to Falmouth or destroyed by Wind Company upon the termination of this 
Agreement except in the case where such termination is the result of (i) Falmouth and Wind Company 
executing and delivering a purchase and sale agreement for the Property easements, or (ii) the closing 
under the purchase and sale agreement and conveyance of the Property easements to Wind Company or its 
nominee, in which event Wind Company shall have the right to retain the Property Documents and the 
same shall be governed by the terms and provisions of the easement purchase and sale agreement. The 
Property Documents shall otherwise be subject to the confidentiality provisions of this Agreement as set 
forth in Section 13 hereof. 

6. Conduct of Work. Wind Company, at all times, will conduct all inspections, tests and investigations in 
compliance with all applicable federal, state, local or municipal constitutions, laws, ordinances, rules, 
regulations, orders or statutes of any governmental authority having jurisdiction over the Property, and in 
a manner so as to not cause damage (other than normal damage resulting from such investigations which 
shall be subject to Wind Company’s repair obligations set forth in Section 8 hereof). 

Wind Company shall, to the extent required to perform its investigations and testing, apply for and 
obtain all regulatory approvals, permits and consents necessary for such investigations and testing. If such 
permits or approvals are necessary, or for any permits or approvals which Wind Company deems 
necessary or convenient, Wind Company shall provide to Falmouth copies of the applications for all such 
regulatory approvals and copies of all correspondence and approvals, permits and consents from 
regulatory entities or other government entities regarding such investigations within five (5) days of 
obtaining each document or sending such document. In the event any such approvals, permits and/or 
consents require the signature of Falmouth, provided the information contained on such application is 
verified to be true by Falmouth, then Falmouth shall promptly execute the same. 

7. Liens. Wind Company shall keep the Property free from any liens arising out of any work performed, 
materials furnished or obligations incurred by or on behalf of Wind Company with respect to any 
inspections or testing of the Property; provided that in no event shall Wind Company be responsible for 
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any liens relating to pre-existing environmental conditions at the Property or any liens caused by Falmouth 
or Falmouth’s agents and/or representatives. If any such lien which Wind Company is obligated to remove 
shall at any time be filed, Wind Company shall cause the same to be discharged of record within thirty 
(30) days after knowledge by Wind Company thereof by satisfying the same or, if Wind Company in its 
discretion and good faith determines that such liens should be contested, by obtaining a bond or otherwise 
having such lien removed of record. 
 
8. Obligation to Restore; Notification. If any inspection or test performed by or on behalf of Wind 
Company results in any damage or disturbance to the Property, Wind Company agrees, at its own expense, 
to promptly restore the Property, as applicable, to substantially the same rough grade (or finish grade if 
asphalted) condition that existed prior to such testing. 

Wind Company shall notify Falmouth immediately (within twenty-four (24) hours after the 
occurrence thereof), of all accidents and/or damage arising out of Wind Company’s performance of its 
investigations and testing on the Property and/or entry onto the Property. Such notice shall not relieve 
Wind Company of its obligations under this Agreement. 

9. Representations. Falmouth represents and warrants to Wind Company that (a) Falmouth is the sole fee 
owner of the Property, (b) each person or entity signing this Agreement on behalf of Falmouth is 
authorized to do so, (c) Falmouth has unrestricted legal power, right and authority to enter into this 
Agreement and grant Wind Company the rights of access hereunder, and (d) this Agreement is and will be 
in full force and effect without the necessity of any consent of or joinder herein by any other person or 
entity.  
 
10. Cooperation. During the Term of this Agreement, Falmouth shall fully cooperate with Wind 
Company in the exercise of the rights granted to Wind Company hereunder and otherwise give effect to 
the purpose and intent of this Agreement, including, without limitation, in Wind Company’s efforts to 
obtain from any governmental authority or other person or entity any permit, entitlement, approval, 
authorization or other rights necessary or convenient in connection with Wind Company’s activities and 
investigations. 

Wind Company shall use reasonable efforts to make itself available to respond to Falmouth’s 
reasonable requests for information concerning Wind Company’s investigations and testing of the Property, 
subject to the confidentiality provisions set forth in Section 13 hereof. 

11. Insurance. Wind Company will obtain prior to entering the Property and keep in effect, thereafter and 
during the remainder of the Term of this Agreement a broad form commercial general liability insurance 
policy with a limit of no less than $1,000,000.00 combined single limit coverage per occurrence and in the 
aggregate. Wind Company shall provide a copy of their certificate of insurance to Falmouth prior to 
entering the Property. 
 
12. Indemnity. Wind Company agrees to indemnify, defend and hold Falmouth free and harmless from 
any loss, injury, liability, damage, claim, lien, cost, penalties, fines or expenses, including reasonable 
attorneys’ fees and costs, as a result of the exercise by Wind Company or its agents, contractors or 
representatives of the right of access under this Agreement, arising out of the performance by Wind 
Company of any of its obligations under this Agreement, or arising out of a breach of this Agreement by 
Wind Company, but in no event shall Wind Company be responsible or liable to Falmouth for: (i) the 
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discovery of any pre-existing conditions at the Property (provided, however, that Wind Company shall be 
responsible and liable under this Section 12 only to the extent that such pre-existing condition(s) have 
been exacerbated by Wind Company or its agents, contractors or representatives); or (ii) any special, 
consequential or punitive damages. Any inspections undertaken by Wind Company pursuant to this 
Agreement shall be at Wind Company’s sole risk and expense. The foregoing indemnification shall not 
apply in the event the loss, injury, liability, damage, claim, lien, cost, penalties, fines or expenses are 
caused by Falmouth’s, or its agent’s or representative’s, negligence, fraud or misconduct. 
 
13. Confidentiality. All information made available by one party to the other in accordance with this 
Agreement (the “Evaluation Materials”) shall be treated as confidential information of the party 
providing such Evaluation Materials and shall not be disclosed to anyone except as set forth in this 
Section; provided, however, that: (i) the receiving party may disclose the Evaluation Materials, or any 
relevant portions thereof, to its agents, attorneys, accountants, consultants, brokers, employees, officers, 
directors, partners, managers, members, prospective lenders, prospective partners, and/or any and all 
persons directly or indirectly acting for or with such party on a “need to know” basis (collectively, the 
“Related Parties”) in connection with the receiving party’s investigation and evaluation of the Property 
and the potential sale thereof, provided such entities are under an enforceable obligation to the receiving 
party not to disclose any Evaluation Materials except as provided hereunder; and (ii) the following 
materials and information shall not be subject to the confidentiality obligations set forth herein: (a) 
information which is or becomes generally available to the public other than as a result of wrongful 
disclosure by the receiving party; (b) information which reasonably can be demonstrated to be known to 
the receiving party or a Related Party prior to its disclosure hereunder; (c) information which becomes 
available to the receiving party or a Related Party on a non-confidential basis from sources other than the 
disclosing party; and (d) information which the receiving party or a Related Party may be compelled to 
disclose by court order or applicable law. 
 
14. No Obligation Regarding Possible Transaction. Notwithstanding the rights granted to Wind 
Company under this Agreement, and notwithstanding any negotiations or other communications 
between Falmouth and Wind Company, neither Falmouth nor Wind Company shall have any obligation 
whatsoever to proceed with or otherwise enter into any agreement concerning Wind Company’s 
purchase of the Property or any portion thereof, or to otherwise consummate any transaction of any kind 
concerning the Property or any portion thereof. Neither this Agreement nor any other negotiations or 
communications between Falmouth and Wind Company shall constitute evidence of a binding 
agreement to sell the Property by Falmouth or an offer to purchase the Property easements by Wind 
Company, and other than as set forth in this Agreement, neither Falmouth nor Wind Company shall 
have any obligations whatsoever regarding the Property, unless and until Falmouth and Wind Company 
execute and enter into a binding letter of intent or purchase and sale agreement regarding the Property 
easements, which either party may or may not do in its sole discretion. 
 
15. Assignment. Wind Company may freely transfer or assign all or any portion of Wind Company’s 
right, title or interest under this Agreement without Falmouth’s prior written consent to any affiliate of 
Wind Company or its parent organizations. This Agreement shall be binding upon and inure to the benefit 
of the parties hereto, their respective heirs, executors, administrators, legal representatives, successors, and 
assigns. 
 
16. Notices Except as otherwise set forth herein, all notices which may be or are required to be given by 
either party to the other shall be in writing and shall be sent by United States certified mail, postage 
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prepaid, return receipt requested, or by a nationally recognized courier service to the parties at their 
respective addresses as follows: 

 
If to Falmouth: 
 
Town Manager 
Town of Falmouth 
59 Town Hall Square 
Falmouth, MA 02540 
Attn:   
Phone: 
Email:  

with a copy to: 

  
Town Attorney 
Town of Falmouth 
59 Town Hall Square 
Falmouth, MA 02540 
Attn:   
Phone: 
Email: 

If to Wind Company:  
 
Mayflower Wind Energy LLC 
2 Drydock Avenue 
Suite 500 
Boston, MA 02210 
Attention: Susan Childs and Daniel Hubbard 
Email: Susan.Childs@mayflowerwind.com; Daniel.Hubbard@mayflowerwind.com  

with a copy to:  

Day Pitney LLP 
One Federal Street, 29th Floor 
Boston, MA 02110 
Attn: William M. Pezzoni, Esq. 
Email: wpezzoni@daypitney.com  

or such other address within the continental United States as either party by written notice to the 
other may from time to time designate. Notice sent by certified mail shall be effective (and deemed 
received) upon actual receipt or refusal of delivery. Notice given by any other manner shall be effective 
(and deemed received) only if and when received by the party to be notified between the hours of 8:00 
a.m. and 5:00 p.m. Eastern time of any business day with delivery made after 5:00 p.m. eastern time to be 
deemed received the following business day. Notices may be given on behalf of any party by its counsel. 
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17. Amendments. Neither party to this Agreement is empowered to alter or amend any term of this 
Agreement unless such alteration or amendment is in writing and has been signed by Falmouth and Wind 
Company (or their successors and/or assigns). This provision cannot be orally waived. 

18. Effect of Waivers. Any consent or permission by a party to any act or omission of the other party 
which otherwise would be a breach of any covenant or condition hereunder, or any waiver by a party of 
the breach of any covenant or condition by the other party, shall not in any way be held or construed to 
operate so as to impair the continuing obligation of such covenant or condition, or otherwise operate to 
permit other similar acts or omissions. No breach shall be deemed to have been waived unless and until 
such waiver be in writing and signed by the party waiving the breach. The failure of a party to seek redress 
for violation of or insist upon the strict performance of any covenant or condition of this Agreement shall 
not be deemed a consent to or waiver of such violation, nor shall it prevent a subsequent act, which would 
otherwise constitute a violation, from in fact being a violation. 

19. Miscellaneous. Falmouth acknowledges that the activities and investigations to be performed by Wind 
Company hereunder is not the beginning of construction or of civil works. The parties further 
acknowledge and agree that the right of access conferred by this Agreement shall not be construed as any 
form of tenancy interest, ownership interest, control of the Property, or any type of real property interest. 
This Agreement shall be construed equally as between and against the Falmouth and Wind Company, and 
not against the party responsible for its drafting. This Agreement shall be governed by and construed in 
accordance with the laws of the Commonwealth of Massachusetts. In the event that this Agreement is not 
signed by one or more of the persons or entities comprising the Falmouth herein, or by one or more of the 
entities holding an interest in the Property, then this Agreement will nonetheless be effective, and will 
bind all those persons and entities who have signed this Agreement. This Agreement may be executed in 
two or more counterparts, each of which shall be deemed to be an original and all of which together shall 
have the same force and effect as if the parties had executed a single document. This Agreement may be 
executed by Falmouth or Wind Company and delivered to the other party in PDF, facsimile or similar 
electronic format and shall be binding on the party delivering the executed Agreement with the same force 
and effect as the delivery of a printed copy of the Agreement with an original ink signature. 

[Signature Page Follows.]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written. 

FALMOUTH: 
TOWN OF FALMOUTH,  
a Massachusetts Municipal Corporation 

 
By:      
Name:  
Title: 

WIND COMPANY: 
MAYFLOWER WIND ENERGY LLC,  
a Delaware limited liability company 

 

By:  ________________________     
Name: 
Title: 
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EXHIBIT A 

PROPERTY DESCRIPTION 
 

[Falmouth to Provide] 
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EXHIBIT B 

PROPERTY DOCUMENTS 

 1. a certificate of occupancy for the Property in Falmouth’s possession or control and all other permits, 
certificates and approvals related to the Property in Falmouth’s possession or control, if any; 

 2. copies of any notices received in connection with any purported or actual violation at the Property of 
any applicable law or requirements; 

 3. all reports (listed below), if any or correspondence relating thereto in the possession or control of 
the Falmouth relating to the Property (the “Reports”):  

           a. environmental 
b. ALTA survey 
c. Zoning 
d. and other similar studies 

 4. copies of any title policies and the legal description of the Property; and 

 5. copies of any Reciprocal Easement Agreements and agreements with any entity or individual 
or any governmental agencies relating to the development, construction, ownership or operation of 
the Property or properties adjacent  thereto.  
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RIGHT OF ENTRY TO CONDUCT  

PHYSICAL INVESTIGATIONS  

This Right of Entry (this “Agreement”) is made and entered into as of this ___ day of ___________, 
2020, by and between MAYFLOWER WIND ENERGY LLC, a Delaware limited liability company 
(“Wind Company”), and TOWN OF FALMOUTH, a Massachusetts Municipal Corporation 
(“Falmouth”). 

RECITALS 

A. Falmouth is the owner of that certain real property consisting of approximately 2.083 
acres and located at Parcel ID 47 07 000A 000 with an address of 0 Surf Drive, Falmouth, Barnstable 
County, Massachusetts with, as more particularly described on Exhibit A attached hereto (the “Property”), 
and other properties located within the Town of Falmouth (the “Other Properties” and together with the 
Property, collectively the “Properties”). 

B. Wind Company initially desires access to the Property to undertake certain investigations 
and studies concerning the Properties. 

C. Falmouth and Wind Company desire to enter into this Agreement to permit Wind 
Company access to the Property for the purposes of conducting such investigations and studies, and 
otherwise define the rights and obligations of the parties in connection therewith.  

NOW, THEREFORE, in consideration of the covenants and agreements contained herein, and for 
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
Falmouth and Wind Company agree as follows: 

1. Entry and Testing 

A. Entry on the Property. Falmouth hereby grants to Wind Company and its representatives, 
agents, independent contractors, designees and affiliates a temporary, nonexclusive right, which shall be 
irrevocable with respect to Falmouth for the Term (as defined below), to enter onto the Property for the 
purpose of conducting such investigations, including, without limitation, appraisals, engineering studies, 
soil tests, environmental studies, biological and cultural analyses, inquiry of governmental officials, and 
underwriting analyses, as Wind Company deems necessary or advisable, and obtaining any and all 
information regarding the Property as Wind Company deems appropriate to determine whether the 
Property is suitable for Wind Company’s intended use. 

B. Initial Phase Testing. Wind Company shall, in its initial phase of testing with respect to 
the Property, include the following: 

i. Visual inspection of the Property and photographing of the same so as to show the general 
layout of the Property; 

ii. Perform topographic survey(s) of the entire Property;  
 

iii. Dig small test pits (roughly 5’ x 5’ x 5’) and measure ground water infiltration rates 
(collectively, the “Initial Phase Testing”); 
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iv. Perform ground penetrating radar survey of certain portions of the Property; 

v. Perform multiple geotechnical borings (approximately 2 borings); and 

vi. Take small soil samples from the Property and perform environmental and biological 
testing as well as electric and thermal resistivity testing. 

In order to prevent or minimize any interference in the day-to-day operation of Falmouth’s use of 
the Property, Wind Company and Falmouth shall, prior to commencement of Initial Phase Testing, confer 
and cooperate in order to reach agreement on: (a) the site locations of the various tests involved in Phase 
One testing; and (b) the proposed on-site travel route, staging areas, disposal of any bi-products from 
testing, testing regimen, and location of Wind Company’s vehicles and equipment. 

C.  Second Phase Testing. Any tests and investigations in addition to the Initial Phase 
Testing shall be referred to herein as the “Second Phase Testing.”  Wind Company shall not conduct any 
Second Phase Testing it determines it may require, such as a Phase II environmental investigations, 
without Falmouth’s prior written consent, which consent shall not be unreasonably withheld, conditioned 
or delayed.   Prior to conducting any Second Phase Testing, Wind Company shall provide Falmouth with 
a written request for Falmouth’s approval to such Second Phase Testing at least ten (10) business days in 
advance and such request shall include the plans, specifications and scope of work to allow Falmouth to 
reasonably understand the scope of the work to be conducted and to be assured that such work will not 
unreasonably interfere with Falmouth’s day-to-day operation at the Property.  To the extent necessary so 
as to reduce interference with Falmouth’s operation of the Property, Falmouth shall reasonably cooperate 
with Wind Company by providing appropriate trucking routes near and through the Property and other 
measures so as to address the same. Falmouth shall respond to Wind Company’s request for any such 
Second Phase Testing or Phase II investigations within five (5) business days of receipt of Wind 
Company’s request therefor. In the event Falmouth fails to respond within said five (5) business day 
period, Falmouth shall be deemed to have consented to such testing that is the subject of Wind 
Company’s written request. Wind Company’s entry on the Property shall not unreasonably interfere with 
Falmouth’s use of the Property. Notwithstanding the foregoing, Wind Company, after discussion 
concerning the area and location/area approval by Falmouth, which approval may not be unreasonably 
withheld conditioned or delayed, may store equipment (including trucks and small drilling rigs, etc.) or 
materials at the Property while conducting such testing or analysis on a temporary basis while such 
testing or analysis is ongoing. Notwithstanding the foregoing Wind Company may not stockpile debris at 
the Property. Wind Company will attempt to address multiple testing regimens at each mobilization at the 
Property to reduce the number of days the truck routes within the Property may need to be altered to 
allow such testing. 

Other than as expressly set forth above, Wind Company shall provide Falmouth with two (2) 
business days advance notice with respect to all entries onto the Property.  Such notice may be provided 
by either email transmission or telephonic notice to Falmouth’s representative as follows:  
 
 [Name] 
 [Telephone Number] 
 [Email]  

All testing results completed by Wind Company shall be provided to Falmouth, subject to the 
confidentiality requirements herein. 
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2. Term. The parties acknowledge and agree that the term of this Agreement shall commence on October 
__, 2020 and shall expire one hundred eighty (180) days following the date hereof (the “Initial Term”). 
The Initial Term shall automatically renew for two (2) periods of one hundred eighty (180) days each 
(each a “Renewal Term”), unless otherwise terminated by Wind Company in accordance with the 
provisions hereof. The terms and conditions of this Agreement shall remain in effect during each Renewal 
Term. The Initial Term and each Renewal Term shall hereinafter be collectively referred to as the “Term.” 

3. Consideration. The parties acknowledge and agree that Wind Company shall pay to Falmouth One 
Hundred and 00/100 Dollars ($ 100.00), which shall constitute payment in full for this Agreement and the 
other promises of Falmouth contained herein for the Initial Term. Wind Company shall pay to Falmouth 
the sum of One Hundred and 00/100 Dollars ($ 100.00) for each Renewal Term within thirty (30) days of 
the commencement thereof, if applicable, subject to the terms of Section 4 hereof. 

4. Termination. Wind Company may terminate this Agreement at any time without the consent of 
Falmouth by delivering written notice thereof to Falmouth. Payments for partial Renewal Terms shall be 
prorated based upon a 365-day year, provided, however, that Falmouth shall be entitled to retain all 
payments actually received, regardless of the termination date. 

5. Property Documents. Within three (3) business days following the date hereof, Falmouth shall provide 
or make available to Wind Company, if any, copies of its existing due diligence materials related to the 
Property listed on Exhibit B attached hereto to the extent any exist and the same are in Falmouth’s 
possession or control or reasonably available to Falmouth (“Property Documents”). All such Property 
Documents shall be returned to Falmouth or destroyed by Wind Company upon the termination of this 
Agreement except in the case where such termination is the result of (i) Falmouth and Wind Company 
executing and delivering a purchase and sale agreement for the Property easements, or (ii) the closing 
under the purchase and sale agreement and conveyance of the Property easements to Wind Company or its 
nominee, in which event Wind Company shall have the right to retain the Property Documents and the 
same shall be governed by the terms and provisions of the easement purchase and sale agreement. The 
Property Documents shall otherwise be subject to the confidentiality provisions of this Agreement as set 
forth in Section 13 hereof. 

6. Conduct of Work. Wind Company, at all times, will conduct all inspections, tests and investigations in 
compliance with all applicable federal, state, local or municipal constitutions, laws, ordinances, rules, 
regulations, orders or statutes of any governmental authority having jurisdiction over the Property, and in 
a manner so as to not cause damage (other than normal damage resulting from such investigations which 
shall be subject to Wind Company’s repair obligations set forth in Section 8 hereof). 

Wind Company shall, to the extent required to perform its investigations and testing, apply for and 
obtain all regulatory approvals, permits and consents necessary for such investigations and testing. If such 
permits or approvals are necessary, or for any permits or approvals which Wind Company deems 
necessary or convenient, Wind Company shall provide to Falmouth copies of the applications for all such 
regulatory approvals and copies of all correspondence and approvals, permits and consents from 
regulatory entities or other government entities regarding such investigations within five (5) days of 
obtaining each document or sending such document. In the event any such approvals, permits and/or 
consents require the signature of Falmouth, provided the information contained on such application is 
verified to be true by Falmouth, then Falmouth shall promptly execute the same. 

7. Liens. Wind Company shall keep the Property free from any liens arising out of any work performed, 
materials furnished or obligations incurred by or on behalf of Wind Company with respect to any 
inspections or testing of the Property; provided that in no event shall Wind Company be responsible for 
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any liens relating to pre-existing environmental conditions at the Property or any liens caused by Falmouth 
or Falmouth’s agents and/or representatives. If any such lien which Wind Company is obligated to remove 
shall at any time be filed, Wind Company shall cause the same to be discharged of record within thirty 
(30) days after knowledge by Wind Company thereof by satisfying the same or, if Wind Company in its 
discretion and good faith determines that such liens should be contested, by obtaining a bond or otherwise 
having such lien removed of record. 
 
8. Obligation to Restore; Notification. If any inspection or test performed by or on behalf of Wind 
Company results in any damage or disturbance to the Property, Wind Company agrees, at its own expense, 
to promptly restore the Property, as applicable, to substantially the same rough grade (or finish grade if 
asphalted) condition that existed prior to such testing. 

Wind Company shall notify Falmouth immediately (within twenty-four (24) hours after the 
occurrence thereof), of all accidents and/or damage arising out of Wind Company’s performance of its 
investigations and testing on the Property and/or entry onto the Property. Such notice shall not relieve 
Wind Company of its obligations under this Agreement. 

9. Representations. Falmouth represents and warrants to Wind Company that (a) Falmouth is the sole fee 
owner of the Property, (b) each person or entity signing this Agreement on behalf of Falmouth is 
authorized to do so, (c) Falmouth has unrestricted legal power, right and authority to enter into this 
Agreement and grant Wind Company the rights of access hereunder, and (d) this Agreement is and will be 
in full force and effect without the necessity of any consent of or joinder herein by any other person or 
entity.  
 
10. Cooperation. During the Term of this Agreement, Falmouth shall fully cooperate with Wind 
Company in the exercise of the rights granted to Wind Company hereunder and otherwise give effect to 
the purpose and intent of this Agreement, including, without limitation, in Wind Company’s efforts to 
obtain from any governmental authority or other person or entity any permit, entitlement, approval, 
authorization or other rights necessary or convenient in connection with Wind Company’s activities and 
investigations. 

Wind Company shall use reasonable efforts to make itself available to respond to Falmouth’s 
reasonable requests for information concerning Wind Company’s investigations and testing of the Property, 
subject to the confidentiality provisions set forth in Section 13 hereof. 

11. Insurance. Wind Company will obtain prior to entering the Property and keep in effect, thereafter and 
during the remainder of the Term of this Agreement a broad form commercial general liability insurance 
policy with a limit of no less than $1,000,000.00 combined single limit coverage per occurrence and in the 
aggregate. Wind Company shall provide a copy of their certificate of insurance to Falmouth prior to 
entering the Property. 
 
12. Indemnity. Wind Company agrees to indemnify, defend and hold Falmouth free and harmless from 
any loss, injury, liability, damage, claim, lien, cost, penalties, fines or expenses, including reasonable 
attorneys’ fees and costs, as a result of the exercise by Wind Company or its agents, contractors or 
representatives of the right of access under this Agreement, arising out of the performance by Wind 
Company of any of its obligations under this Agreement, or arising out of a breach of this Agreement by 
Wind Company, but in no event shall Wind Company be responsible or liable to Falmouth for: (i) the 
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discovery of any pre-existing conditions at the Property (provided, however, that Wind Company shall be 
responsible and liable under this Section 12 only to the extent that such pre-existing condition(s) have 
been exacerbated by Wind Company or its agents, contractors or representatives); or (ii) any special, 
consequential or punitive damages. Any inspections undertaken by Wind Company pursuant to this 
Agreement shall be at Wind Company’s sole risk and expense. The foregoing indemnification shall not 
apply in the event the loss, injury, liability, damage, claim, lien, cost, penalties, fines or expenses are 
caused by Falmouth’s, or its agent’s or representative’s, negligence, fraud or misconduct. 
 
13. Confidentiality. All information made available by one party to the other in accordance with this 
Agreement (the “Evaluation Materials”) shall be treated as confidential information of the party 
providing such Evaluation Materials and shall not be disclosed to anyone except as set forth in this 
Section; provided, however, that: (i) the receiving party may disclose the Evaluation Materials, or any 
relevant portions thereof, to its agents, attorneys, accountants, consultants, brokers, employees, officers, 
directors, partners, managers, members, prospective lenders, prospective partners, and/or any and all 
persons directly or indirectly acting for or with such party on a “need to know” basis (collectively, the 
“Related Parties”) in connection with the receiving party’s investigation and evaluation of the Property 
and the potential sale thereof, provided such entities are under an enforceable obligation to the receiving 
party not to disclose any Evaluation Materials except as provided hereunder; and (ii) the following 
materials and information shall not be subject to the confidentiality obligations set forth herein: (a) 
information which is or becomes generally available to the public other than as a result of wrongful 
disclosure by the receiving party; (b) information which reasonably can be demonstrated to be known to 
the receiving party or a Related Party prior to its disclosure hereunder; (c) information which becomes 
available to the receiving party or a Related Party on a non-confidential basis from sources other than the 
disclosing party; and (d) information which the receiving party or a Related Party may be compelled to 
disclose by court order or applicable law. 
 
14. No Obligation Regarding Possible Transaction. Notwithstanding the rights granted to Wind 
Company under this Agreement, and notwithstanding any negotiations or other communications 
between Falmouth and Wind Company, neither Falmouth nor Wind Company shall have any obligation 
whatsoever to proceed with or otherwise enter into any agreement concerning Wind Company’s 
purchase of the Property or any portion thereof, or to otherwise consummate any transaction of any kind 
concerning the Property or any portion thereof. Neither this Agreement nor any other negotiations or 
communications between Falmouth and Wind Company shall constitute evidence of a binding 
agreement to sell the Property by Falmouth or an offer to purchase the Property easements by Wind 
Company, and other than as set forth in this Agreement, neither Falmouth nor Wind Company shall 
have any obligations whatsoever regarding the Property, unless and until Falmouth and Wind Company 
execute and enter into a binding letter of intent or purchase and sale agreement regarding the Property 
easements, which either party may or may not do in its sole discretion. 
 
15. Assignment. Wind Company may freely transfer or assign all or any portion of Wind Company’s 
right, title or interest under this Agreement without Falmouth’s prior written consent to any affiliate of 
Wind Company or its parent organizations. This Agreement shall be binding upon and inure to the benefit 
of the parties hereto, their respective heirs, executors, administrators, legal representatives, successors, and 
assigns. 
 
16. Notices Except as otherwise set forth herein, all notices which may be or are required to be given by 
either party to the other shall be in writing and shall be sent by United States certified mail, postage 
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prepaid, return receipt requested, or by a nationally recognized courier service to the parties at their 
respective addresses as follows: 

 
If to Falmouth: 
 
Town Manager 
Town of Falmouth 
59 Town Hall Square 
Falmouth, MA 02540 
Attn:   
Phone: 
Email:  

with a copy to: 

  
Town Attorney 
Town of Falmouth 
59 Town Hall Square 
Falmouth, MA 02540 
Attn:   
Phone: 
Email: 

If to Wind Company:  
 
Mayflower Wind Energy LLC 
2 Drydock Avenue 
Suite 500 
Boston, MA 02210 
Attention: Susan Childs and Daniel Hubbard 
Email: Susan.Childs@mayflowerwind.com; Daniel.Hubbard@mayflowerwind.com  

with a copy to:  

Day Pitney LLP 
One Federal Street, 29th Floor 
Boston, MA 02110 
Attn: William M. Pezzoni, Esq. 
Email: wpezzoni@daypitney.com  

or such other address within the continental United States as either party by written notice to the 
other may from time to time designate. Notice sent by certified mail shall be effective (and deemed 
received) upon actual receipt or refusal of delivery. Notice given by any other manner shall be effective 
(and deemed received) only if and when received by the party to be notified between the hours of 8:00 
a.m. and 5:00 p.m. Eastern time of any business day with delivery made after 5:00 p.m. eastern time to be 
deemed received the following business day. Notices may be given on behalf of any party by its counsel. 

mailto:wpezzoni@daypitney.com
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17. Amendments. Neither party to this Agreement is empowered to alter or amend any term of this 
Agreement unless such alteration or amendment is in writing and has been signed by Falmouth and Wind 
Company (or their successors and/or assigns). This provision cannot be orally waived. 

18. Effect of Waivers. Any consent or permission by a party to any act or omission of the other party 
which otherwise would be a breach of any covenant or condition hereunder, or any waiver by a party of 
the breach of any covenant or condition by the other party, shall not in any way be held or construed to 
operate so as to impair the continuing obligation of such covenant or condition, or otherwise operate to 
permit other similar acts or omissions. No breach shall be deemed to have been waived unless and until 
such waiver be in writing and signed by the party waiving the breach. The failure of a party to seek redress 
for violation of or insist upon the strict performance of any covenant or condition of this Agreement shall 
not be deemed a consent to or waiver of such violation, nor shall it prevent a subsequent act, which would 
otherwise constitute a violation, from in fact being a violation. 

19. Miscellaneous. Falmouth acknowledges that the activities and investigations to be performed by Wind 
Company hereunder is not the beginning of construction or of civil works. The parties further 
acknowledge and agree that the right of access conferred by this Agreement shall not be construed as any 
form of tenancy interest, ownership interest, control of the Property, or any type of real property interest. 
This Agreement shall be construed equally as between and against the Falmouth and Wind Company, and 
not against the party responsible for its drafting. This Agreement shall be governed by and construed in 
accordance with the laws of the Commonwealth of Massachusetts. In the event that this Agreement is not 
signed by one or more of the persons or entities comprising the Falmouth herein, or by one or more of the 
entities holding an interest in the Property, then this Agreement will nonetheless be effective, and will 
bind all those persons and entities who have signed this Agreement. This Agreement may be executed in 
two or more counterparts, each of which shall be deemed to be an original and all of which together shall 
have the same force and effect as if the parties had executed a single document. This Agreement may be 
executed by Falmouth or Wind Company and delivered to the other party in PDF, facsimile or similar 
electronic format and shall be binding on the party delivering the executed Agreement with the same force 
and effect as the delivery of a printed copy of the Agreement with an original ink signature. 

[Signature Page Follows.]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written. 

FALMOUTH: 
TOWN OF FALMOUTH,  
a Massachusetts Municipal Corporation 

 
By:      
Name:  
Title: 

WIND COMPANY: 
MAYFLOWER WIND ENERGY LLC,  
a Delaware limited liability company 

 

By:  ________________________     
Name: 
Title: 
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EXHIBIT A 

PROPERTY DESCRIPTION 
 

[Falmouth to Provide] 
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EXHIBIT B 

PROPERTY DOCUMENTS 

 1. a certificate of occupancy for the Property in Falmouth’s possession or control and all other permits, 
certificates and approvals related to the Property in Falmouth’s possession or control, if any; 

 2. copies of any notices received in connection with any purported or actual violation at the Property of 
any applicable law or requirements; 

 3. all reports (listed below), if any or correspondence relating thereto in the possession or control of 
the Falmouth relating to the Property (the “Reports”):  

           a. environmental 
b. ALTA survey 
c. Zoning 
d. and other similar studies 

 4. copies of any title policies and the legal description of the Property; and 

 5. copies of any Reciprocal Easement Agreements and agreements with any entity or individual or any 
governmental agencies relating to the development, construction, ownership or operation of the Property or 
properties adjacent  thereto.  








































































































































